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AUG - 8 2003 

Marclcnc t i  Dortch, Secretary 
Fcdcral Conimunicdtions Conimission 
345 I ? ' ~  Strccl, sw 
Wayhington, D C 20554 

Re Docket No 03-12X 
Commciil\ un Draft Nationwide Prograiiimalic Agrccmcnt 
Regarding ll ic Section IO6 Ndlional Hisloric Preservation A L I  Review Process 

DcJrM5 Donch 

The American Cultural Resource5 A55ucidtion (ACRA) appreciate5 the opportunity to c o m c n t  on Ihe 
dra l i  Nalioiiwidc ProSrammatic Agrceiiienl AC'RA is  grdlclul lor the opportunity to pdrlicipate over the past few 
years in the Tclc.Loiiiiiiunication~ Working Group orgdnixd by the Conimibsion and others Our comincnts rcllrct 
the ldmiliarity and cxpcrience ofour  mcinbers in assi5ting telecommunication and towcr AppltcanLs with Section 106 
u l i h e  National Histuric Preservation A c l  

A C R A  siipporl, the objcCtivc\ o f the Nationwide Agrcemenl. which arc to provide guidance spcciticdlly 
for Ihe iype5 olunilcrtdkings lhal the Commisvon ovcrscrs dnd to slreamlinc thr process while adhering lo the 
rcgiildlionc protccling the historic properties Our comiiicnlh are presented in the rollowlng pages They are 
orgdni/ed v,ith gcncrdl comment\ firbt, rollowed by commcnts keyed to spccific parts o f  the draft Nationwide 
Agrccmcnl ACRA has not provided coininenls on those I ~ Z U C S  that are more appropriately addressed by others 

Please lccl l rrc to contacl i i ic i f  you have m y  qiieslionr M y  tclcphone number 15 252-641-1444 You may 
d l w  conlac1 the chdir or' ACRA's Cell Tower Subcoininittee, Jo Reesc, at  503-761-6605 

Sinccrcly, 

Loretta Laukenheiser, R P A  
President 
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Notice o i  Proposcd Rulcinaking rolicilcd coinmcnts on ccrtdin I ~ S U C ~ .  prcscntcd in Scction I1  

II 4 Request for idea5 on thc trdnbitiun when ihe Nat~onw~de Agreement takes efrect 
C O M M t N T  I 
suggr,ls that a muiual agrccmcnt bct\rccn ihc pdrtic> ( e  s ,  dppllcants and the SHPO) can be formulated for those 
iiluations thdl drc inconcictent with thc proccdurcb iiullrncd In the NA, and that in~lances where there i s  
dihdgrccmcnt, the Ndtionwide Agrccincnl bhould prevai l  

II 5 
COMMENT 2 ACUA is  supportive o f  the proposcd wording lo noliry applicants o f  their rcsponbibility tu complctc 
thc Scclion I06  proccss 

For those undcndkings in-process at the t m e  lhe Nationwtde Agreement becomes effective, ACRA 

Nuuli idtwn in rules to applicdnl5 thdl thc N A  applies 

Draft Natiunwtdc Procrammatic Aqrcement for Review o f  ttfcclb on Historic Properties for Cclldin Undertakincs 
Amroved by the Fcdcrdl Communication, Cummiwon 

General 
COMMENT 3 ACUA apprecidles the rccognitiun [hat experienced profosiondls in archaeology, archliecturdl 
hhiory, h~story, dnd other fields in hibtoric preservation can grcdlly m i s t  applicants in completing Ihe Section 106 
review proce,, This dcknowledgcincnt IS presented as a ”Whereas” clause and in the introduction of  Scclion VI 

C O M M t N 1 ‘ 4  The draft document ib very well organlied, cledrly wordcd, and, with just a few exccptionb, ib 

cuinpreheiirive in uutlining the proicdurcs 

1 1 1  Ilndcrtakiiigs Excluded from Review 
COMMENT 5 ( P a w  A-X) 111 A 3 c Experimental authuriLations 
A grant ofcxpcrimcrilal authorization (ha1 is  allowed I I )  an exemption from review should have dn expiration, and 
the 24 month? that the FCC propox5 5ccm to he sufticicnlly lcngthy The cxpcrimental facility bhould st i l l  not 
habc dn  dverce affcct that cannot bc rcbened That I,, this cxemplion should nul be used lo allow d facility to be 
p l ~ c c d  on a Cignificanl drchaeologicdl bile, traditional ctilturdl place imponant lo d tribe, or historic building that is 
cligiblc Ibr I i w n g  in the National Rcgistcr 

1 1 1  A 1 t hc inp t~on  Ibr a facility placed within d modem induhtridl, commercial, or govcmmental-office fdcility 
C O M M t N  1‘6 (race A-8 - AIY) 

I The XO-foot distance bctwccn lhe proposed facility-which can be up io 400 fccl ldll-and a “stmcturc 45 
ycars i ir older” IS too ~ r n d l l  A hislori i propeny that i s  200 ieet from il4OO-Fool tower i s  likely lo  be advcrscly 
clfcctcd. thls IC contrdry to the goal, 01 the cxcmptions, which arc lu dllow those undcrldkings unlikcly to have an 
advcrx cl’kct on historic propenics io proceed without review ACRA agrees with the footnoted suggestion offered 
by the Ohm S I  IPO o r a  miniiiiuiii di&?ncc of 400 i w t ,  or the allcrndiive wording lhdl the miniiniiiii distance be 
equal io the hcighl orthepropuscd iacility 
C O M M t N T  7 (Pare A-81 

\ h d d  be, “where no h d f i n g o r  s~ructurc 45 years or older ’’ Wilhout this change, i t  will noi bc consr5tenL with the 
re\[ or the Ndiianwidc Agrccmcnl document nor with the NHPA 
1 1 1  A 5 Exemption of rcview for placement o i a  facility in or near iitilityltransmission line corridors, interstate 
higllwdys, and pasrengcr railroad corridorb 

2 The wording 15 incorrecl, in Ihdt II note? “whcrc no stnicturc 45 years or oldcr is located within “and 11 
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C O M M t N T  8 iPdKc A-91 
Thc paragrqh noting cxccplirin\ lrum the cxcmption fur facilitics in three cases are overly narrow and arc 

l ikely io hdvc dn adverse erfect in some inctances In case (I), the exemption is excluded where the cxibting utility, 
highway. or railroad i s  "iiicluded in /he halionol Regrsier " But thib exclusion from thc cxemption should also 
q p l y  lor lhosc utility lines, highway?, and railroads that have been determined eligible but that are not listed 
ACRA rccrrmmcndb 'hanging the phrase to read as follows "(I) the existing highway, railway Iinc, or 
comiiiunicdlionb sIructure is e l q ~ h l e f i v  Iirirng or i s  included in thc National Register 

I 

" 

C O M M t N T  9 ( P a w  A-91 
2 Cuininenll. noted abovc in 111 A 4 rcKardinp the use o f  the t e r n  "structure," applics Io item (2) in lhdt a - - . .  

wucture I \  only one, narrowly defincd type ofresource, and the intent i s  probably to include buildings The 
recommended wording IC, "or any olhcr hrit/d/ng or structure thai i s  45 ycars or older '' 

1 1 1  B Consultation with Tnbec with rcgardb Io cxemplions 
COMMENT 10 ( P a w  A- I01 

I 
Nationwide Agreemeni The sit~ial ion). in which the Navajo Ndtion would l ike tribes to have notification ofan 
undertaking rcfcrcnccz Sections 111 A I , 2 , 4  , 5 , .ind 6 Since in an carlicr vcrswn ofthe Nationwide Agreement, 
A I was the current A 4 ,  and the prewnt wording oTA I i s  for maintenance u f a n  existing tower, which is unlikely 
to be U I  cuncern. the\c nccd to bc checked for consistency ACRA defers to comment, from Lribes with regards to 
ihi, ~ \ c i i e  

The f i n 1  sentence of thi, xc t ion appears lo have retained an cdrlier organi~ation of the proposed 

~ 

C O M M t N T  I I ( P a w  A-IO) 
2 ACRA respects thc c ~ n i c n i ~  of  tribes rcgdrding identilicalion of  adverse effect.; on signiticanr tribal 

d t u r a l  resource, lhdt dre not within rcxrvatlons and the dchirc to be notified of undertakings that are exempted 
liirm Section 106 review To address the concern? orthe applicant, regarding this notification. ACRA suggests that 
ihc  Iiineline for thc tribes to reply regarding II concern or an  objection be specified In other word,, rcplace the 
u r r e n l  wording "I'd "reasonable opponunily to indicate" an objection, with ''I 5 day," or "30 dayr" to object Also, 
1 1  lhcre I? a concern, ihc comment froin the lnbe Fhould nntc thdl lhc tribal government i s  awdrr o r a  particular 
rcwurce thaL !nay be Adversely effected A, noted in the paragraph, Ihe review then would follow the process for 
thusc underlakings thdt dre not exempted To address the third pdrdgraph In this section, i t  i s  powble that other 
progrmmatic agrccmcnts that have excluded this type o f  pruvison Lo notify tribe, may have been made prior io the 
current regularwnb which afford Iribal governmcni, niorc o i a  role in the proccss than in the past 

I V  
COMMENT I 2  (Pace A- I I ~ A- I51 Two vcrzionb of th i?  scction die ofrered in the draft Nalionwide Agreement 
A l ~ c m a l i ~ e  A oLitIinc5 the procedures in iiiore detail and afford5 inlore ctreanilining thdn does Altemativc B 
Thereforc, ACRA IS inore supprmve o f  Alkri idtivc A lhan U 

V I  Idcn(ification, Evdlualion, and Ascshment o f  Eflecls 
COMMENT 13 ( P & e A I l  - A-!Q Section V I  B 2 d oullines APEpdraiiieters fortowcrbofdifferent heights 
ACRA agree, w i th  the foulnoted cnninicnl by the Conference that would add d consultation step with Ihe SHPO for 
i u u m  of 1,000 fcct or taller 
COMMENT 14 (Paec A-18) Section V I  B 2 c notch lhdl Ihe Coiiimission wi l l  provide a dccision on an altcmdtive 
A P t  within "a rearondblc penod of time " ACRA wggests [hat the tiincCrame for thi, decision should be noled, and 
cilhcr a 15- ur 30-ddy-period IS not unrcawndblc 

COMMtNL15 L!?d:ccLUU 
Undcrtaking IS unlikcly tu ciluhc direct effecls lo  archdcological sites " Who wil l  make this declsion and how does 

Participation of  Indian Tribc, and N.ilive Hawaiidn Organialionr in Undertakings offTribal Lands 

Section V I  C 3 slalc, that "No archaeological survey shall be required i f the 
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ihni fit in the process', Ihc  following wordmg, situated between the two sentences ~n ihls pdragrdph, i s  auggested, 
dnd 11 15 in keeping with the goal of streamlining and I S  conslstenl with the other pardgrapha in V I  C 

d l h c  citc thal supporl a finding !ha! an archaeological sitc i s  unlikcly, wi l l  be presented in the Submission Packet 
undcr 4 b orAuachment 3 or 4, whichcvcr applies '' 

COMML-NT I6 (Pace A-1x1 Although generally appropnale for cellular facilities, the wording in V I  C 4 ,  
which "assume[s] that no archeological rcsuurccs exist" if there has becn prior disturbance to a dcpth o f  two feet 
chould address the polcntial Iior significant archaeologlcal reqources that are deeply buried ACRA recommends (he 
following wording to bc addcd d l  ihc end or the last sentence, which IS s t i l l  within the streamlining process but 
would addreci tlic prulcclion ofsuch citec 

ford ,ignificant, deeply burird archaeological s i te  " 
I f  i h h  wording i s  unacccpuble. [hen removal o f  thc parcnthciicdl \talement of"(excluding footings and btmilar 
Iimircd drcds ol'deep excavation)" would accomplich the dcsircd purpose 

C O M M t N T  !7 XPdxc A-19) rhc cumem wording in the draft Nationwide Agreement regarding when thcrc 
would be an  advcric cn'ect causcd indircclly by conslruction o f  a lower, outlined in V I  E 3 , is  fine ACRA slrongly 
oppose acceptancc of the cuggested wording by the PClA (footnote I3), which implies that a dclcrmlndtion ofan 
ddvcrse (indirect) cflcct would occur only in a biludlion where the facility is placed "within thc actual boundary 011' 
b p c ~ i f i ~ .  narrowly Iiiiiitcd, types o f  historic propcrtirc The PClA wording 1s not consistent with thc purposes or the 
NHPA 

VI1 Pruccdurei 
COMMENT I 8  ( P a w  A-20) 
finding thdt II I\ inadequate bc unspecificd, and thdt "wiihin 60 days" be dclcted Iirom VI1 A 4 What happens i f this 
h O ~ d d y  period i s  not 111ct7 What i s  l l i c  purpose d a  deadlinc for a revised cubmittal? 

COMMENT I Y  ( P a w  A-21 Fur dclcnninationi o f  No Hisluric Properties Affcctcd, 11 is unclear what 
h'ippenc alter the 9cp (VI1 U 4 ) whcrc Ihr applicant and SHPO/THPO disagrcc on the finding of effect dnd the 
applicani has subinittcd the imatler lo the Commission for its rcvicw ACRA suggests that the signers of the 
Naiionwlde Agreemcnr provide guidance d i  this siep An cilrlirr version noted that i f  the Commission dctcrmincd 
thcrc Wd, no effect, Ihc procen was coiirplele. ACRA recommends thls wording 

C O M M t N  1'20 (Page A-21) Where Ihc dppli'ant has provided rl finding o f  a determindlion o f n o  adverse 
efrccl and the SHPOITHPO has not prowdcd written notice to the App l i~dn i  or  11s review within 30 days o f  receipt 
ur lhe filing, ihc draft Nationwide Agreemcnl daks Ihat the applicant provide the information to the Commission 
(VI1 C 2 j This would complete Ihe Section 106 proces. unlecs"thc Cummission notifica the Applicant otherwise 
wilhin a period ofi irne Lo be specified by the Commission '' This sccms open-ended, and ACRA suggests that thc 
Cornmisbion providc a request of addilional time for rcvicw within a spccificd lime o f  receipt o f  the submittal, 
perhapi 5 dayc or 10 ddy\ There need, io be a firni end point 

C a M M E N l  21 ( P a g e m  
SHPO/THPO. in cases ofdispiile on a delrrmination o f  no ddverse effcct, the applicant may subniil directly tu the 
Comiiiisyion (VI1 C 4 j I I  i s  unclear uhdl  happens at thc Commission at  this point As suggested in Comment 19 
dbow, ACRA suggeiis that thc ,igners or !he Nationwide Agreement providc guidance at  this step A n  carlicr 
vcrsion nolsd that ir the Conmiiiiion dctcrmincd there was no adverse cffccl. iheprocess was complete, ACRA 
I C L O I ~ I I I ~ C ~ ~ S  h i 5  wording 

COMMENT 22 (Paqc A-23) In c a w  whcrc thc SHPOITHPO and Applicani cannot agrce and there have 
hccn d iscuwoni  regarding condilions that would allow the SHPOITHPO to make a determination of no adverie 

"Thc rciult \  o f the research or o r a  background r e v i w  dnd a dcacription of the current physical conditlons 

'' bui except whcrc thc SHPOITHPO deteniiincs that a spccific gcomurphic \ctting contains the potential 

ACRA 5uggcbts ihat lhe period for re-submitling a Submission Pdckcl dftcr d 

Ac Nith d dispute In thc dclcrmination o f  nu cfCec1 betwecn the applicant and the 
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cVIcct, Ihe PCIA suggcbth (Footnutc 17) lhdl the Comiiusaiun inokc i ts own conditional no adversc cffect 
dclcrminatiun rather than allowing thi? to bc left with the SHPOiTHPO I1 should be kept in mind that ifrhe 
SHPOITIiPO indkcs a detcnninalion that the undertaking would havc an advcrae effect and thc appltcant disagrees, 
thc applicant can takc the maucr to thc Cummission 


